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Re su men:

Este tra ba jo ana li za la res pues ta que Ve ro ni ca Ro dri guez-Blan co pro po -
ne para re sol ver la pa ra do ja de la nor ma ti vi dad del de re cho: ¿Có mo es
po si ble que una per so na au tó no ma ac túe si guien do los man da tos de
nor mas ju rí di cas sin com pro me ter su au to no mía ni su vo lun tad? El au -
tor ofre ce dos crí ti cas a la res pues ta de Ro dri guez-Blan co. La pri me ra de
ellas está ba sa da en los co men ta rios que Ro dri guez-Blan co ha he cho so -
bre la pro pues ta de Da vid Enoch. En este pun to, el au tor ar gu men ta en
con tra de la idea se gún la cual una pers pec ti va des crip ti va del de re cho
pue de, y debe, tra tar de res pon der a los pro ble mas ge ne ra les de la nor -
ma ti vi dad del de re cho. De acuer do con el au tor, una pers pec ti va que
pre ten da dar res pues ta a los pro ble mas de la nor ma ti vi dad del de re cho
no pue de ser una pers pec ti va pu ra men te des crip ti va. En este sen ti do, el
au tor sos tie ne que la res pues ta que ofre ce Enoch es la úni ca res pues ta
que una pers pec ti va des crip ti va del de re cho pue de dar. La se gun da crí ti -
ca está di ri gi da a la res pues ta que Ro dri guez-Blan co da so bre la pa ra do -
ja de la nor ma ti vi dad. En este se gun do pun to el au tor ar gu men ta que la
pers pec ti va de Ro dri guez-Blan co no es una pers pec ti va des crip ti va como
ella pre su me, sino que adop ta una perspectiva normativa la cual,
además, está comprometida con una idea perfeccionista del derecho.
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Pa la bras cla ve:

Nor ma ti vi dad del de re cho, fi lo so fía del de re cho des crip ti va, fi -
lo so fía del de re cho nor ma ti va, per fec cio nis mo.

Abstract:

This pa per deals with Ve ron ica Ro dri guez-Blanco’s an swer to the par a dox
of the normativity of law: How can au ton o mous self-leg is lat ing per sons act, 
with out com pro mis ing their au ton omy and their will, fol low ing le gal rules?
Re gard ing Ro dri guez-Blanco’s an swer, I of fer two main cri tiques. The first
one is based on Ro dri guez-Blanco’s com ments to Da vid Enoch’s pa per in
which I ar gue against the idea that a de scrip tive the o ret i cal ac count of law
can, and should, give an an swer to gen eral prob lems of normativity due to
the fact that a the o ret i cal ap proach that en gages in ques tions about the
normativity of law can not be purely de scrip tive, there fore against Ro dri -
guez-Blanco I con clude that Enoch’s an swer is the only re sponse a de scrip -
tive ac count is able to of fer. The sec ond crit i cism fo cuses on Ro dri -
guez-Blanco’s re sponse to the par a dox and ar gues that her so lu tion is not,
in fact, a de scrip tive one, but one that re lies on strong nor ma tive pre mises,
which as it turns out de fend a per fec tion ist per spec tive to wards the law.

Key words:

Normativity of Law, De scrip tive Ju ris pru dence, Nor ma tive Ju ris -
pru dence, Per fec tion ism.
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SUMMARY: I. The Normativity of Law through De scrip tive
Eyes: Ro dri guez-Blanco’s Cri tiques to Da vid
Enoch. II. Le gal Norms qua Eth i cal Rea sons: Ro -
dri guez-Blanco’s Per spec tive.

The prob lem of le gal normativity has been an old and per -
sis tent con cern for Ve ron ica Ro dri guez-Blanco.1 In gen eral
terms, ac cord ing to Ro dri guez-Blanco’s view, the prob lem of 
normativity of the law is cre ated by two an tag o nis tic ideas:
on the one side, the idea that in di vid u als are au ton o mous
self-leg is lat ing agents, who, in or der to act freely and au -
ton o mously, need to act will ingly and in ten tion ally in the
ab sence of any ex ter nal im pulse, and on the other hand,
the idea that the law, through rules, pol i cies and ju di cial
de ci sions, can change the course of our lives, our pref er -
ences, or the course of our prac ti cal de lib er a tions, by im -
pos ing on us an ex ter nal force. Un der these pre mises, she
asks: How can we say that the law has a nor ma tive force
upon us, when it is ex ter nally im posed on our will? How
can au ton o mous self-leg is lat ing per sons act fol low ing le gal
rules with out com pro mis ing their au ton omy and their will?
(2011(b), p. 2; 2011(c), p. 6).
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1 See, for ex am ple, Ro dri guez-Blanco, Ve ron ica, “The Moral Puz zle of

Le gal Au thor ity”, in Bertea, Stefano  and Pavlakos, George (eds.), New Es -

says on the Normativity of Law, Hart Pub lish ing, Ox ford, 2011(a); “So cial
and Jus ti fied Le gal Normativity: Un lock ing the Mys tery of the Re la tion -

ship”, Ra tio Juris, Vol. 25, 2012(a), pp. 409-433; “Le gal Rules and Mod -
esty Ob jec tive Goods: To wards an Epis te mol ogy of Ob jec tive Val ues in

Law”, manu script pa per, 2011(b), pre sented at the Sem i nar Problema, in

the Le gal Re search In sti tute/UNAM, México, May 3, 2012; Law Un der the

Guise of the Good, (Un pub lished book manu script), 2011(c); “Rea sons in
Ac tion v Trig ger ing-Rea sons: A Re ply to Enoch on Rea son-Giv ing and Le -
gal Normativity”, manu script ver sion, 2012(b) pub lished in this num ber

of Problema, No. 7, 2013, pp. 3-25. All ref er ences to Ve ron ica’s Ro dri -
guez-Blanco work will be in pa ren the sis. The rest of the quo ta tions will be

in foot notes. Re gard ing Ro dri guez-Blanco’s pa per “Rea sons in Ac tion v
Trig ger ing-Rea sons…”, the page num bers will re fer to the manu script ver -
sion.
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In other words, how can the law oblige us to do some -
thing with out in fring ing our au ton omy? How can we act ac -
cord ing to the law and, at the same time, say that we act in -
ten tion ally? The an swer that Ro dri guez-Blanco fa vors is
that the law must pro vide rea sons for ac tion, so when we
fol low the law we are also act ing in ten tion ally and will ingly
e.g., au ton o mously. Con sid er ing the prob lem this way,
then, the law has to give us ro bust rea sons to act. This
means that if we tend to solve the par a dox we must see
that the rea sons pro vided by the law are of a spe cial na -
ture: namely le gal rules, which ac cord ing to Ro dri -
guez-Blanco, are grounded in what she calls ‘good mak ing
char ac ter is tics’ which have to be rec og nized and in te grated
in our prac ti cal de lib er a tions if we are to be taken as ra tio -
nal agents (2011(b), p. 12; 2011(c), p. 170).

Ro dri guez-Blanco’s the o ret i cal pro posal re lies in the fol -
low ing pre mises: the first one is, the idea “that law in gen -
eral, and le gal rules spe cif i cally must show them selves […],
in our prac ti cal rea son ing. In this way, -she ar gues- we
gain con trol and gov er nance over our own ac tions in spite
of this ex ter nal force called law” (2011(b), p. 3). Sec ond, she 
re lies on the idea that by tak ing this path, agents will act
and fol low le gal rules in ten tion ally and not blindly. Third
and last, she ar gues that for us to act in ten tion ally ac cord -
ing to le gal rules, we have to “tap into” the ground ing rea -
sons of those rules: “The right ex er cise of our con cep tual
and prac ti cal ca pac i ties en able us to de ter mine the ground -
ing rea sons as ob jec tive good-mak ing char ac ter is tics of le -
gal rules” (2011(c), pp. 184-185). In this sense, Ve ron ica’s
an swer to this prob lem is three fold and re lies in the fol low -
ing the ses:

1) The “Guise of the Good” the sis
2) The “Good Mak ing Char ac ter is tics” of le gal rules the -

sis, and
3) The “Iden ti fi ca tion of the ground ing rea sons for mu las”

the sis.
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With these sets of ideas, Ro dri guez-Blanco is not only
try ing to of fer an ex pla na tion of law’s normativity, but also,
an an swer to the par a dox. This struc ture is part of what
she calls a com plete the ory of rea sons for ac tion, which is a
the ory that tends to “pro vide a co her ent ex pla na tion of the
dif fer ent fea tures or prin ci ples that emerge from a com mon
sense view, and […] should also ex plain rea sons in ac tions”
(2012(b), p. 2). If this way of un der stand ing her pro ject of
de vel op ing a com plete the ory of rea sons for ac tion is cor -
rect, then we can ar rive at three dif fer ent con clu sions: (1)
that le gal the ory (which is ap par ently taken to be purely de -
scrip tive, or what she calls fol low ing Aqui nas, partly prac ti -
cal (2011(c), p. 10), can give a plau si ble ex pla na tion to the
prob lems of the normativity of law, (2) that the law al ways
pro vides rea sons for ac tion, and (3) that it is not enough to
ex plain these rea sons in an in stru men tal or trig ger ing way.

In what fol lows, first I will de velop some of the the o ret i cal 
crit i cism that Ro dri guez-Blanco has raised against Da vid
Enoch’s pa per “Rea son-Giv ing and the Law”.2 In this sec -
tion I will ar gue that a de scrip tive ap proach to the prob lem
of the normativity of law can not be stretched fur ther than
Enoch’s pro posal as Ro dri guez-Blanco tends to be lieve and, 
con trary to what she ar gues, that her per spec tive is in fact
a nor ma tive per spec tive. Sec ond, based on her pro posal I
will ad vance some crit i cal com ments on her idea of a com -
plete the ory of rea sons for ac tion by show ing how mi nor her 
de scrip tive ap proach re ally is and by ad vanc ing some of the 
the o ret i cal con se quences that I find in her way of un der -
stand ing the role of le gal norms in prac ti cal rea son.

I. THE NOR MA TI VITY OF LAW THROUGH DES CRIP TI VE EYES:

     RODRI GUEZ-BLAN CO’S CRI TI QUES TO DAVID ENOCH

In her in ter est ing pa per “Rea sons for Ac tion v Trig ger -
ing-Rea sons: A Re ply to Enoch on Rea son-Giv ing and Le gal
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2 Enoch, Da vid, “Rea son-Giv ing and the Law”, in Green, Leslie and

Leiter, Brian (eds.), Ox ford Stud ies in Phi los o phy of Law, 2011.
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Normativity” (2012[b]), Ve ron ica Ro dri guez-Blanco claims
that Enoch’s per spec tive about le gal norms qua rea sons for
ac tion fails be cause of three is sues: the first one is that
Enoch’s trig ger ing rea sons are not rea sons at all. The sec -
ond is that a the ory of law, in or der to be suc cess ful, needs
a sound and com plete ac count of a the ory of rea sons for ac -
tion which Enoch does not pro vide and, third, that Enoch’s
skep ti cism to wards the idea that the law can (and should)
pro vide ro bust rea sons for ac tion is ex clu sively di rected to
ben e fit his own fa voured the ory of law, i.e. legal positivism.

At the be gin ning of her pa per, Ro dri guez-Blanco re -
phrases some of Enoch words to un der line three fea tures of 
his pro posal. She writes: Enoch has “de nied that the
normativity of law poses any sub stan tial chal lenge to the o -
ries of law” (2012, p. 2), he “ar gues that the law pro vides
rea sons for ac tions in terms of what he calls ‘trig ger ing-rea -
sons’ and ar gues that ro bust rea son-giv ing, e.g., in the eth i -
cal do main and in law, are kinds of rea son-giv ing as trig -
ger ing rea sons” (ibíd.) and, fi nally, that for Enoch “le gal
pos i tiv ism is in the best po si tion to ex plain the rea son-giv -
ing char ac ter of the law in terms of what he con sid ers the
sound ac count of rea son-giv ing, i.e., trig ger ing rea sons”
(ibíd.).

No doubt Enoch wrote some sim i lar words in his “Rea -
son-Giv ing and the Law”. Still, I find it use ful to make a
more com pre hen sive read ing of Enoch’s claims by read ing
them in har mony with the rest of his ideas in stead of tak ing 
them sep a rately. For in stance, Enoch’s ini tial sen tence to
his pa per is “A spec tre is haunt ing le gal positivists […] the
spec tre of the normativity of law” and then he con tin ues,
“How can some thing so cial and de scrip tive in this
down-to-earth kind of way be nor ma tive?” (2011, p. 1). Just 
one page fur ther he says:

And my con clu sion is go ing to be some what skep ti cal: Once
we are clear on what rea son giv ing in gen eral con sists in,
and on what rea son-giv ing pow ers the law ac tu ally has,
there is not much by way of a prob lem here that needs to be
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solved, not a deep and in ter est ing phe nom e non here that
the o ries of law need to ac com mo date, and that there fore
places ad e quacy con straints on plau si ble the o ries of the na -
ture of law. Fur ther more, what ever prob lem does re main in
the vi cin ity here, le gal pos i tiv ism, far from be ing re futed by
it, is ac tu ally at a better po si tion than al ter na tive views to
solve. Or so, at least, I shall ar gue (2011, p. 2).

With these few para graphs in mind and a more com pre -
hen sive view to wards Enoch’s pa per, I am con vinced that
Enoch is not say ing that le gal pos i tiv ism is the best fit ted
the ory to give an an swer or to ex plain the prob lem of le gal
normativity. On the con trary, Enoch’s skep ti cism is pro -
fessed to wards any an swer that can be for mu lated from a
the o ret i cal (de scrip tive) per spec tive. He thinks that re gard -
ing the ques tion about which kinds of rea sons for ac tion
the law pro vide, a de scrip tive per spec tive is better fit ted to
solve the prob lem but not to ex plain it.

This dif fer ence is quite re veal ing. Enoch be lieves that as
far as le gal pos i tiv ism is con cerned it is not in ter ested (and
in fact it should not be in ter ested) in pro vid ing an an swer
to the le gal nor ma tive ques tion, it has a way to solve the
prob lem be cause, from a le gal posi tiv ist point of view, this
is not re ally a prob lem. “He sees no ba sis for as sum ing that 
law al ways (or “nec es sar ily”) gives rea sons for ac tion (other
than “le gal rea sons for ac tion”)”.3 Say ing this is not the
same as say ing that in com par i son with other le gal the o -
ries, le gal pos i tiv ism is in better shape to ex plain the im bri -
cate prob lems of rea sons for ac tion. In this sense he is
aware of the fact that le gal norms pro vide le gal rea sons that 
can be taken and un der stood in many dif fer ent ways by
their re ceiv ers. For le gal positivists it should be enough to
say that le gal norms pre tend to give or try to re mind the ex -
is tence of rea sons for ac tion. But ques tions such as: “What
kind of rea sons does the law pro vides?” or, “Which are the
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rea sons peo ple have to fol low the law?” fall far be yond the
posi tiv ist (de scrip tive) the o ret i cal scope and in ter ests. These 
are ques tions that must be an swered by other kinds of phi -
los o phers in ter ested in prob lems of normativity, gen er ally
speak ing, or in the jus ti fi ca tion of ac tions, par tic u larly, or
interested in moral psychology.

If we grant that this is Enoch’s per spec tive, then, there
are rea sons to be lieve that he is right and that he is not
alone: le gal pos i tiv ism can not give a full ac count of a nor -
ma tive prob lem.

At this point it is worth re mem ber ing the an swers given
to the prob lem of law’s normativity by re mark able le gal
posi tiv ist such as Hart and Kelsen. Both cases are very
clear on this is sue. In the case of Kelsen, the va lid ity of le -
gal norms de pends on the va lid ity of a higher norm un til
the chain reaches the high est norm of all: the grundnorm.
The grundnorm is the ob jec tive stan dard of va lid ity of the
law. It works as the ul ti mate foun da tion that pro vides va -
lid ity to an en tire pos i tive le gal sys tem, but from this “foun -
da tional norm we can only de rive the va lid ity but not the
con tent of the le gal sys tem”.4 It is only thought as a tran -
scen den tal-log i cal con di tion which does not have any eth i -
cal-po lit i cal pur pose ex cept the one of be ing the source of
le gal va lid ity.5

In the case of Hart, with some mi nor vari a tions the case
is sim i lar. The rule of rec og ni tion pro vides the cri te ria of va -
lid ity of other le gal rules but there is no rule in vir tue of
which the rule of rec og ni tion can be taken as valid. In this
sense, “the rule of rec og ni tion is the ul ti mate rule of a sys -
tem”.6 Cer tainly, for Hart the rule of rec og ni tion is not un -
der stood as a tran scen den tal-log i cal con di tion but as a so -
cial prac tice. Still, the idea I am try ing to ex press is that
know ing which kind of rea sons (if pru den tial, moral, eth i -
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4 Kelsen, Hans, Teoría pura del derecho, México, UNAM,  1982, p. 228.
5 Ibi dem, p. 229.
6 Hart, H. L. A., The Con cept of Law, 2nd. ed., Clar en don Law Se ries,

1997, p. 107.
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cal, or tech ni cal) do le gal rules pro vide, is some thing that
le gal pos i tiv ism is not able to an swer, and it should not be
in ter ested in an swer ing. Hart on this same is sue says that:

There are, in deed, many ques tions which we can raise about 
this ul ti mate rule.

[…]
We can ask whether it is a sat is fac tory form of le gal sys -

tem which has such a rule at its root. Does it pro duce more
good than evil? Are there pru den tial rea sons for sup port ing
it? Is there a moral ob li ga tion to do so? These are plainly
very im por tant ques tions; but, equally plainly, when we ask
them about the rule of rec og ni tion, we are not lon ger at -
tempt ing to an swer the same kind of ques tions about it as
those which we an swered about other rules with its aid,7

And fur ther he con tin ues stat ing:

No such ques tions can arise as to the va lid ity of the very rule 
of rec og ni tion which pro vides the cri te ria; it can nei ther be
valid nor in valid but is sim ply ac cepted as ap pro pri ate for
use in this way. To ex press this sim ple fact by say ing darkly
that its va lid ity is ‘as sume but can not be dem on strated’, is
like say ing that we as sume, but can never dem on strate, that 
the stan dard metre bar in Paris which is the ul ti mate test of
cor rect ness of all mea sure ment in metres, is it self cor rect.8

For le gal posi tiv ist, to say that a le gal norm pro vides us
with a rea son to jus tify cer tain course of ac tion is be cause
such a norm has been cre ated through a le gally valid pro -
cess, e.g., that norm is valid from a le gal per spec tive. For
judges and other op er a tors of the law this means that there 
is a le gal rea son to con sider that a de ci sion is jus ti fied
when this one is based on a rule rec og nized within the sys -
tem.
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Hart and Kelsen’s con cep tions of law con sid ered that le -
gal norms can only pro vide an ul ti mate cri te rion for their
va lid ity, the Grundnorm or the rule of rec og ni tion. In con se -
quence, as Julie Dick son claims, “if, there fore, no fur ther
ques tions can arise as to the le gal va lid ity of the rule of rec -
og ni tion, then it is ev i dent that, ac cord ing to Hart’s orig i nal
ac count of it, there are no fur ther le gal rea sons, and no fur -
ther le gal jus ti fi ca tion, for ac cept ing it and treat ing it as
bind ing”.9

Con sid er ing these lim its as be ing set tled and ac cepted by 
le gal positivists, then ques tions such as the ones raised by
Plato´s Euthyphro are not seen as a prob lem un der the posi -
tiv ist par a digm. Trans lated in mod ern terms, Soc ra tes con -
ver sa tion with Euthyphro at the stair case of a Greek court
house will be un der stood as the con ver sa tion of some one
that is stand ing out side of the posi tiv ist think ing.

Soc ra tes says:

But if in fact what is dear to the gods and the holy were the
same, my friend, then, if the holy were loved be cause it is
holy, what is dear to the gods would be loved be cause it is
dear to the gods; but if what is dear to the gods were dear to
the gods be cause the gods love it, the holy would be holy be -
cause it is loved. But as it is, you see, the op po site is true,
and the two are com pletely dif fer ent. For the one (what is
dear to the gods) is of the sort to be loved be cause it is loved; 
the other (the holy), be cause it is of the sort to be loved,
there fore is loved. It would seem, Euthyphro, that when you
asked what the holy is, you did not mean to make its na ture
and re al ity clear to me; you men tioned a mere af fec tion of
it—the holy has been so af fected as to be loved by all the
gods.10

The So cratic dis tinc tion could be trans lated in the fol low -
ing terms: If what is le gally bind ing is le gally bind ing be -
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Rule?”, Ox ford Jour nal of Le gal Stud ies, Vol. 27, No. 3, (2007), p. 378.
10 Plato, “Euthyphro”, In di ana Uni ver sity, Fall 2010, p. 12.
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cause the law rec og nizes it as le gally bind ing or is it le gally
bind ing be cause its char ac ter is tics are ‘good’ (in a moral way) 
and be cause of those the le gal sys tem con sid ered it to be le -
gally bind ing.

The first an swer is the posi tiv ist an swer. Ev ery thing that
is con sid ered le gally bind ing is so be cause the law (through
the ul ti mate norm) rec og nizes it as le gally bind ing. Sup pose
that a posi tiv ist is asked: “Do le gal norms pro vide rea sons
for ac tion?” Re gard ing this ques tion the positivists might
an swer: “yes, it is pos si ble”. And now sup pose that we ask
a posi tiv ist: “What kind of rea sons does the law pro vide?” at 
this point he/she might an swer: “the rea sons pro vided by
the law can be of sev eral sorts. This is sue de pends on the
law re ceiver and not in the law giver”. This is the an swer, I
think, is pro vided by Enoch’s pro posal of Trig ger ing rea -
sons. This is a limit that le gal pos i tiv ism, as a de scrip tive
the ory of law, has ac cepted for its ap proach. It can not pro -
vide other kinds of an swers since nor ma tive an swers be long 
to a nor ma tive ap proach. As Brian Bix has claimed:

At most, Enoch con cludes, law some times gives rea sons for
ac tion, as would be ex pected from nor mal trig ger ing rea sons
–“the giv ing of the rea son amounts to a ma nip u la tion of the
non-nor ma tive cir cum stances in a way that trig gers a pre ex -
ist ing con di tional rea son.11

This per spec tive clashes with the sec ond an swer given to
Euthyprho’s prob lem. This sec ond an swer is the one given
by those who ask for ad di tional rea sons than the ones given 
by a purely de scrip tive per spec tive. Those who en gage
them selves with this sec ond per spec tive con sider cer tain
norms as le gally bind ing due to some other char ac ter is tics
at tached to le gal norms aside from the ones that are reg u -
larly at tached to them by the le gal sys tem, e.g., their con -
tent, pur poses, the le git i macy of their source (among oth -
ers). This is the per spec tive I claim Ro dri guez-Blanco has
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re gard ing the prob lem of the normativity of law, which is,
dif fer ent from Enoch’s per spec tive.

The risks of this sec ond an swer are two fold: (1) If ev ery -
thing that is con sid ered le gally bind ing is so be cause it is
also mor ally bind ing, then it ap pears that from a moral per -
spec tive (this is, from a prac ti cal per spec tive) the law be -
comes ir rel e vant. (2) If we con sider the law as bind ing be -
cause it pro vides good rea sons (Ro bust rea sons in Enoch’s
terms or Moral rea sons, in gen eral terms) to be have ac cord -
ing to it, it runs the risk of im pos ing moral val ues on au -
ton o mous agents; this is, it would not take se ri ously the
idea of per sonal au ton omy and, there fore, it would be came
a per fec tion ist nor ma tive sys tem by im pos ing a ethical
perspective through the rules of law.

I be lieve that both prob lems hunt Ro dri guez-Blanco’s
per spec tive, de fended in sev eral pa pers.12 In what fol lows I
will re fer to these prob lems.

II. LEGAL NORMS QUA ETHICAL REASONS:

      RODRIGUEZ-BLANCO’S PERSPECTIVE

Let us re mem ber that Ro dri guez-Blanco’s re sponse to the 
par a dox cre ated by the ex ter nal force of the law and the
idea of per sonal au ton omy is ar tic u lated through three dif -
fer ent the ses: (1) The “Guise of the Good”, (2) The “Good
Mak ing Char ac ter is tics” of le gal rules, and (3) The “Iden ti fi -
ca tion of the ground ing reasons formulas”.

Tra di tion ally it has been un der stood un der the “guise of
the good” model that “all in ten tional ac tions are con ducted
by rea sons and un der the be lief that those rea sons are good 
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rea sons”.13 Ro dri guez-Blanco’s main idea by re lat ing the
“guise of the good” the sis to the normativity of law, is that
agents should act in ten tion ally (upon rea sons and know ing
the qual ity of those rea sons) when they fol low le gal rules.
For this to hap pen, agents need to know the rea sons that
sus tain the rule in ques tion in or der to act ac cord ingly. But 
also, they should know the qual ity of those rea sons so that
they can com ply with the “be lief” re quire ment that the the -
sis de mands. This is, to act ac cord ing to a true be lief, that
the rea sons they are fol low ing are good rea sons.

The point seems to be quite in ter est ing. If in di vid u als act
ac cord ing to le gal dis po si tions for act ing “in ten tion ally” they 
need to know the rea sons (and their qual ity of good ness)
that ground such le gal dis po si tion. If they do not know
them, un der the para dig matic case of in ten tional ac tion,
they are fol low ing those rules by mere re ac tion, im i ta tion,
or fear, in op po si tion to the “guise of the good” the sis. Un -
der the pre mises of this the sis, it is not suf fi cient to in fer
the ground ing rea sons be cause such an in fer ence can fall
into false be liefs about the good ness of those rea sons.

Def i nitely, one prob lem in the phi los o phy of prac ti cal rea -
son and in moral phi los o phy has been the mean ing of
“good”. What does the word “good” in the “guise of the good” 
the sis stand for: those rea sons need to be good in an eth i -
cal way of ‘good’ (as in, for ex am ple, “I be lieve that re cy cling 
pa per is good for the planet”) or, can they be in stru men tally 
‘good’ (as in, “It is good for the team if I play in jured, so we
can lose time and we can win the game”) or they are tech ni -
cally good (as in, “this car is re ally good be cause it does n’t
use much gas o line”).

In Ar is totle’s ver sion, all in ten tional ac tions are based on
de sires that pres ent their ob ject in a fa vour able light.14 It is
im por tant to con sider that un der Ar is totle’s no tion the
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“guise of the good” is guided by his the ory of a vir tu ous per -
son. This is, for Ar is totle we have a nec es sary re la tion ship
be tween vir tue and prac ti cal rea son. For Ar is totle, a vir tu -
ous per son is the one that knows how to rea son in prac ti cal 
mat ters, and to rea son in prac ti cal mat ters im plies that
some times there are rea sons of pru dence, of an in stru men -
tal na ture or tech ni cal rea sons that should be taken into
con sid er ation if, what we want, is to act as a vir tu ous per -
son will.15

As far as I un der stand Ro dri guez-Blanco’s claims, Ar is -
totle’s the sis is too broad. Fol low ing Ar is totle, she in cludes
in her per spec tive some fea tures or some char ac ter is tics of
the “hu man good” (ar gu ing for the ex is tence of some fea -
tures or some char ac ter is tics that can be cognized for the
good de vel op ment of our hu man na ture), but later she in -
cludes the idea that in di vid u als have a ra tio nal ca pac ity to
rec og nize, from sev eral char ac ter is tics, which are ‘truly’
good and which are only ap par ent. Then she con cludes that 
in di vid u als have the ra tio nal ca pac ity to rec og nize the
“‘truly’ good” char ac ter is tics from the ap par ent and be cause 
they are ra tio nal agents they will fol low them. In this sense, 
the “guise of the good” the sis will state that in ten tional ac -
tion is based upon good eth i cal rea sons. A per son who acts
in ten tion ally (ra tio nally) will have some ob jec tive con sid er -
ations in mind about how hu man be ings should flour ish
and de velop them selves, how they should con struct their
lives, and so on. So, with this in mind, in di vid u als are to be 
vir tu ous in a way: in hav ing the cor rect dis po si tion to rec -
og nize good rea sons to act and to comply with them.

In ten tional ac tion to pur sue val ues –she ar gues– should
be un der stood in its para dig matic sense (this is, when we
act in ten tion ally our ac tions have all the nec es sary prop er -
ties of full agency. So this para dig matic sense of ac tion is
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con trary to in vol un tary ac tion, to vol un tary but un-in ten -
tional, a-ra tio nal or un der the grip of emo tions) and this
para dig matic sense of ‘in ten tional ac tion’ is what pro duces
ob jec tively good laws, good acts, good communities, good
schools, and so on.

Re lat ing this way of un der stand ing the “guise of the
good” with the prob lem that Ro dri guez-Blanco wants to
deal with, we can say that she is ad vo cat ing for a very
strong and nar row con cep tion of au ton omy. Prob a bly,
closely re lated to the one de fended by Raz.16 This con cep -
tion un der stands per sonal au ton omy as the ca pac ity some
in di vid u als have to choose valu able op tions of life. So
“intentionality” in ac tion is a char ac ter is tic of autonomous
agency.

If I am cor rect in this re con struc tion of Ro dri guez-
Blanco’s claims, there are some ques tions I would like to
raise:

a) Are all in ten tional ac tions re ally guided by good rea -
sons? Is it not pos si ble to talk about in ten tional ac tions
pro duced by bad rea sons, or by a false be lief about the
sound ness of those rea sons?

b) Act ing un der the grip of emo tions re ally means to act
non-in ten tion ally or a-ra tio nally? What would hap pen with
all the moral emo tions such as re gret or shame or blame, or 
un der the “guise of the good” do they play any role within
our prac ti cal de lib er a tion?

c) Is this an ex tremely nar row con cept of au ton omy that
only in cludes the idea of choos ing valu able things, in stead,
of wid en ing the no tion to the idea of well in formed choices?

In de pend ently of all these ques tions that I pose to Ro dri -
guez-Blanco, the role of le gal rules in our prac ti cal de lib er a -
tion is still pend ing. How can le gal rules pro vide rea sons for 
ac tion? How can an agent give a rel e vant place to le gal
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rules in their prac ti cal thought? It is at this point where the 
“good-mak ing char ac ter the sis” en ters.

Ac cord ing to Ro dri guez-Blanco, le gal rules should be
trans par ent. This means that the ground ing rea sons that
they hold should be in tel li gi ble to in di vid u als. In this sense, 
she ar gues, the agents will stop obey ing and com ply ing
with le gal stat utes and pre scrip tions only for fear of sanc -
tion, and will start obey ing them be cause they ac cept the
rea sons that ground such rules. Ro dri guez-Blanco says
that: In di vid u als have the cor rect “prac ti cal and con cep tual 
ca pac i ties for act ing ac cord ing to what is of value and not
merely ac cord ing to what ap pears to be good” (2012, p. 10).
Clearly, her per spec tive is backed up by a cog ni tive stance
to wards eth i cal val ues. Ac cord ing to Ro dri guez-Blanco, it is
not suf fi cient for an agent to act upon rea sons that he/she
be liefs to be valu able but ac cord ing to those that are ob jec -
tively valu able. As far as I un der stand the “good-mak ing
char ac ter is tics” of le gal rules, the idea is that le gal norms
should pro vide the agents with such an ob jec tive ma te rial
of good ness. This idea, of course, goes hand in hand with
the “guise of the good” thesis abovementioned.

At this point Ro dri guez-Blanco warns us that “the “guise
of the good” model does not aim to show that there are ab -
so lute or uni ver sal ob jec tive goods” (2011[b], p. 14). She
says that this model can only show that there are goods
‘from the point of view of crea tures like us’. She warns us
by say ing that the epis te mol ogy of value de fended by it is
not am bi tiously ob jec tive but, rather, mod estly ob jec tive
(ídem). And the term ‘good’ is mod estly ob jec tive be cause
she grounds it in the so cial and his tor i cal con cepts that
have developed within a society.

But if we take into con sid er ation some of the con cep tual
dis tinc tions that con tem po rary lib er al ism has de vel oped,
such as: the dif fer ence be tween ‘eth ics’ and ‘mor als’ or the
‘good’ and the ‘right’, be tween ‘thick’ and ‘thin’ moral con -
cepts, and the like, we will re al ize that the idea of “good”
that she tries to im bue into the le gal sys tem or into the idea 
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of ‘le gal norm’, is a ‘strong’, ‘thick’, non-mod est ob jec tive
no tion of the ‘good’, this in the sense that any le gal sys tem
that tries to im pose or to pro mote a dis tinc tive con cep tion
of the good is a le gal sys tem con structed through the prism 
of eth ics and not through the prism of mo ral ity, or jus tice.
Un der my per spec tive this idea is guided by a very strong
ver sion of moral per fec tion ism that needs fur ther de vel op -
ment and jus ti fi ca tion.

All this brings me to a dif fer ent con cern: What would
hap pen if some one does not ac cept the ground ing rea sons
that show the good char ac ter is tics of the law, and acts not
against it but with out tak ing them into con sid er ation? Ac -
cord ing to the “guise of the good” model, Can we still con -
sider his act as an in ten tional act? Can we still con sider
him an autonomous agent?

Let us re mem ber that this con struc tion tends to dis solve
the an tag o nism be tween au ton omy and the ex ter nal power
of the law. The idea is that if the law pres ents it self as one
of good mak ing char ac ter is tics and if all au ton o mous
agents act in ten tion ally (this is, un der good rea sons) le gal
rules will pro vide rea son to act ac cord ing to it be yond the
fear of co er cion. This is, cit i zens will nor mally ac cept the
ground ing rea sons as good mak ing char ac ter is tics of le gal
rules, and will accept the goodness of legal authority.

I have the sus pi cion, as said be fore, that a the ory of le gal
normativity that claims a rel e vant role for le gal rules within 
our eth i cal de lib er a tions is a the ory that tends to put at the 
fore front the prac ti cal ir rel e vancy of the law. And if the law
is con sid ered as bind ing be cause it pro vides ‘good’ rea sons,
then, it runs the risk of im pos ing moral val ues on au ton o -
mous agents; this is, it does not take se ri ously the idea of
au ton o mous per sons and, there fore, it be comes a perfec-
tionist normative system.

79

THE PARADOX OF THE NORMATIVITY OF LAW

DR © 2013, Universidad Nacional Autónoma de México, 
Instituto de Investigaciones Jurídicas




